
THE COMPTROLLER QENERAL 3.743 
O F  T H E  U N I T E D  STATES 
W A S H I N G T O N .  D . C .  2 0 5 4 8  

DECISION 

B-207852.2  DATE: A p r i l  12, 1983 FILE: 

MATTER OF: P a n a s o n i c  I n d u s t r i a l  Company 

DIGEST: 

P r o t e s t  t h a t  a w a r d e e ' s  p r o d u c t  w a s  n o t  
e q u a l  t o  t h e  b r a n d  name p r o d u c t  s p e c i f i e d  i n  
t h e  s o l i c i t a t i o n  is d e n i e d .  The protester  h a s  
f a i l e d  t o  e s t a b l i s h  a s  u n r e a s o n a b l e  t h e  
a g e n c y ' s  a c c e p t a n c e  d u r i n g  d i s c u s s i o n s  o f  t h e  
a w a r d e e ' s  s t a t e m e n t  r e g a r d i n g  t h e  f e a t u r e s  of 
t h e  a w a r d e e ' s  p r o d u c t  t h a t  a l l o w e d  i t  t o  meet 
t h e  q u e s t i o n e d  s a l i e n t  c h a r a c t e r i s t i c .  

P a n a s o n i c  I n d u s t r i a l  Company ( P a n a s o n i c )  p ro tes t s  t h e  
award of a c o n t r a c t  t o  Sony C o r p o r a t i o n  o f  America ( S o n y )  
u n d e r  r e q u e s t  f o r  proposals (RFP) GSC-CDPCE-00020-N-7-19-82 
i s s u e d  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) .  The 
RFP c a l l e d  f o r  t h e  s u p p l y  o f  v i d e o  tape r e c o r d e r / p l a y e r s ,  
P a n a s o n i c  mode l s  o r  equal .  

P a n a s o n i c  c o n t e n d s  t h a t  t h e  v i d e o  tape r e c o r d e r / p l a y e r s  
o f f e r e d  by Sony a s  equal  t o  t h e  P a n a s o n i c  mode l s  d i d  n o t  
confo rm t o  t h e  RFP s p e c i f i c a t i o n s .  

F o r  t h e  r e a s o n s  set  f o r t h  be low,  w e  d e n y  P a n a s o n i c ' s  
protest .  

Sony o f f e r e d  i t s  models SLP-303 and SLO-323 and 
f u r n i s h e d  b o t h  d e s c r i p t i v e  l i t e r a t u r e  and  l e t t e r s  f o r  
t e c h n i c a l  e v a l u a t i o n  by GSA o f  t h e  o f f e r e d  models .  
F o l l o w i n g  e v a l u a t i o n  of S o n y ' s  i n i t i a l  o f f e r ,  GSA found t h a t  
S o n y ' s  mode l s  m e t  t h e  l i s t e d  s a l i e n t  c h a r a c t e r i s t i c s  except 
for (1) t h e  r e q u i r e m e n t  f o r  no  "head  t o  tape ' '  c o n t a c t  d u r i n g  
machine  s e a r c h ,  f a s t  fo rward  and r e w i n d  modes and ( 2 )  t h e  
r e q u i r e m e n t  t h a t  t h e  " f r e e z e  frame" release w i t h i n  3-1/2 
m i n u t e s  f rom time o f  i n i t i a t i o n .  

The above  d e f i c i e n c i e s  i n  S o n y ' s  i n i t i a l  o f f e r  were 
p o i n t e d  o u t  t o  t h e  company and Sony was r e q u e s t e d  t o  f u r n i s h  
a b e s t  and f i n a l  o f f e r  r e f l e c t i n g  a l l  m o d i f i c a t i o n s  to t h e  
o f f e r e d  mode l s  which  would make them conform t o  t h e  RFP's 



. 
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r e q u i r e m e n t s .  E v a l u a t i o n  o f  S o n y ' s  b e s t  and f i n a l  o f f e r  
r e s u l t e d  i n  a d e t e r m i n a t i o n  by GSA t h a t  S o n y ' s  p r o p o s e d  mod- 
i f i c a t i o n s  were " s a t i s f a c t o r y . "  An award was s u b s e q u e n t l y  
made t o  Sony a s  t h e  o f f e r o r  h a v i n g  t h e  lowest a g g r e g a t e  
price f o r  t h e  r e q u i r e d  r e c o r d e r / p l a y e r s .  

P a n a s o n i c  c o n t e n d s  t h a t  t h e  Sony mode l s  are n o t  e q u a l  
to  t h e  P a n a s o n i c  models s p e c i f i e d  i n  RFP b e c a u s e :  

1. The  Sony mode l s  are n o t  i n  VHS format. 

2. The Sony mode l s  a r e  i n c a p a b l e  of p l a y i n g /  
r e c o r d i n g  f o r  2 h o u r s .  

3 .  The Sony mode l s  h a v e  "head  t o  tape" c o n t a c t  
d u r i n g  t h e  r e w i n d  and  f a s t  f o r w a r d  modes. 

4 .  The Sony mode l s  h a v e  ' n o i s e  band" i n  t h e  
v i e w i n g  area d u r i n g  f r e e z e  f r ame .  

5 .  The f r e e z e  frame i n  t h e  Sony mode l s  d o e s  
n o t  a u t o m a t i c a l l y  release w i t h i n  3-1/2 
m i n u t e s  . 

--i 
GSA s ta tes  t h a t  t h e  s a l i e n t  c h a r a c t e r i s t i c s  d i d  n o t  

r e q u i r e  t h a t  r e c o r d e r / p l a y e r s  be  i n  t h e  VHS f o r m a t  or 
s p e c i f y  a n y  p l a y i n g / r e c o r d i n g  t i m e .  A s  to  P a n a s o n i c ' s  a l le -  
g a t i o n  t h a t  S o n y ' s  m o d e l s  h a v e  a " n o i s e  band"  d u r i n g  f r e e z e  
frame, GSA d e c l a r e s  t h a t  t h e  d e s c r i p t i v e  l i t e r a t u r e  t h a t  
Sony f u r n i s h e d  w i t h  i t s  o f f e r  c l e a r l y  shows a " n o i s e l e s s  
still  frame" for  Sony model SLO-323 and a " n o i s e l e s s  still" 
for  Sony model  SLP-303. 

An a u t o m a t i c  f r e e z e  release w i t h i n  3-1/2 m i n u t e s  w a s  
r e q u i r e d  and  t h e  Sony s t a n d a r d  release t i m e  is 7 m i n u t e s .  
However, GSA a r g u e s  t h a t  u n d e r  t h e  F e d e r a l  P r o c u r e m e n t  Regu- 
l a t i o n s ,  a p r o d u c t  may be m o d i f i e d  to  make i t  confo rm t o  
s o l i c i t a t i o n  r e q u i r e m e n t s  and  t h a t  d u r i n g  d i s c u s s i o n s  o f  t h e  
s u b m i t t e d  o f f e r s ,  it r e q u e s t e d  Sony t o  p r o v i d e  c e r t a i n  
i n f o r m a t i o n  r e l a t i v e  t o  m e c h a n i c a l l y  c h a n g i n g  t h e  f r e e z e  
frame release t i m e  o n  i t s  m o d e l s .  A s  n o t e d  a b o v e ,  Sony 
r e s p o n d e d  t o  GSA's r e q u e s t  and  f u r n i s h e d  t h e  i n f o r m a t i o n .  
GSA d e t e r m i n e d  t h a t  t h i s  i n f o r m a t i o n  was s a t i s f a c t o r y .  

Wi th  r e g a r d  t o  "head  t o  tape" c o n t a c t  d u r i n g  
r e c o r d e r / p l a y e r  f a s t  f o r w a r d  and  r ewind  modes, G S A  s t a t e s  
t h a t  i n  a l e t t e r  d a t e d  J u l y  2 0 ,  1 9 8 2 ,  to  GSA,  Sony e n c l o s e d  
a copy of a n  ear l ie r  l e t t e r  t o  t h e  I n t e r n a l  Revenue 
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S e r v i c e .  I n  t h e  I n t e r n a l  Revenue S e r v i c e  l e t t e r ,  Sony spec- 
i f i e d  t h a t  d u r i n g  f a s t  fo rward  and  r e w i n d ,  " t h e  t a p e  is 
s e p a r a t e d  from t h e  head drum a s s e m b l y  u t i l i z i n g  a s p e c i a l l y  
d e s i g n e d  a i r  d e f l e c t i o n  c o n f i g u r a t i o n . "  GSA e m p h a s i z e s  t h a t  
S o n y ' s  I n t e r n a l  Revenue Service l e t t e r  was i n c o r p o r a t e d  i n t o  
a n d  made p a r t  of S o n y ' s  awarded c o n t r a c t .  

I n  r e s p o n s e ,  P a n a s o n i c  t a k e s  e x c e p t i o n  t o  S o n y ' s  repre- 
s e n t a t i o n  t h a t  a s p e c i a l l y  d e s i g n e d  a i r  d e f l e c t i o n  c o n f i g -  
u r a t i o n  i n  S o n y ' s  mach ines  s e p a r a t e s  t h e  v i d e o t a p e  d u r i n g  
f a s t  f o r w a r d  and  r ewind .  Accord ing  t o  P a n a s o n i c ,  t h e r e  is 
n o  d i f f e r e n c e  i n  tape p a t h  i n  S o n y ' s  p l a y ,  r e c o r d ,  s e a r c h ,  
f a s t  f o r w a r d  and  rewind  modes i n  t h a t  t h e  v i d e o  t a p e  is con- 
s t a n t l y  t o u c h i n g  t h e  machine heads .  More s p e c i f i c a l l y ,  
P a n a s o n i c  a l l e g e s  t h a t  b o t h  i t s  r e c o r d e r / p l a y e r s  and S o n y ' s  
r e c o r d e r / p l a y e r s  a re  " h e l i c a l  s c a n  f o r m a t s "  a n d ,  t h e r e f o r e ,  
u s e  a n  a i r f l o w  c o n f i g u r a t i o n .  P a n a s o n i c  a l leges ,  however ,  
t h a t  t h e  f u n c t i o n  o f  t h e  a i r f l o w  i n  s u c h  a f o r m a t  is t o  pre- 
v e n t  t h e  s p i n n i n g  head  drum from g r a b b i n g  t h e  v i d e o  tape and 
n o t ,  a s  Sony h a s  i n d i c a t e d ,  t o  separate  t h e  head  from t h e  
tape. I n  s u p p o r t  o f  t h e s e  a l l e g a t i o n s ,  P a n a s o n i c  h a s  pro-  
v i d e d  d i a g r a m s  o f  t h e  l o a d i n g  mechanisms o f  i t s  r e c o r d e r /  
p l a y e r s  and  S o n y ' s  r e c o r d e r / p l a y e r s .  

The p r o c u r i n g  agency  is r e s p o n s i b l e  f o r  e v a l u a t i n g  t h e  
d a t a  s u p p l i e d  by  a n  o f f e r o r  and  a s c e r t a i n i n g  i f  i t  p r o v i d e s  
s u f f i c i e n t  i n f o r m a t i o n  to  d e t e r m i n e  t h e  a c c e p t a b i l i t y  o f  t h e  
o f f e r o r ' s  i t e m .  See F i l - C o i l  C o m p a x ,  B-198055, J u n e  11, 
1980 ,  80-1 C P D  40qr- W e x l  n o t  d i s t u r b  t h i s  t e c h n i c a l  
d e t e r m i n a t i o n  by  t h e  agency  u n l e s s  i t  is shown t o  be unrea-  
s o n a b l e .  -- S c h o t t e l  of America, ------ I n c . ,  B-190322, F e b r u a r y  1 5 ,  
1 9 7 8 ,  78-1 C P D  130 .  The p r o t e s t e r  h a s  t h e  b u r d e n  o f  a f f i r m -  
a t i v e l y  p r o v i n g  i t s  case, - C. L. S y s t e m s ,  I---- I n c . ,  B-197123, 
J u n e  3 0 ,  1980 ,  80-1 C P D  4 4 8 ,  and t h e  f a c t  t h a t  t h e  p r o t e s t e r  
does n o t  a g r e e  w i t h  t h e  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  d o e s  
n o t  i n  i t s e l f  r e n d e r  t h e  e v a l u a t i o n  u n r e a s o n a b l e .  Kaman 
S c i e n c e s  C o r p o r a t i o n ,  B-190143, F e b r u a r y  1 0 ,  1978 ,  7 8 7 C P D  
117.  

The s o l i c i t a t i o n  s p e c i f i e d  t h a t  when p r o d u c t s  were pro- 
posed  a s  "equal" t o  t h e  P a n a s o n i c  r e c o r d e r / p l a y e r s ,  o f f e r o r s  
had  t o  f u r n i s h  d a t a  t h a t  would e n a b l e  t h e  Government to  
d e t e r m i n e  t h a t  t h e  proposed p r o d u c t s  were i n  f a c t  equal i n  
a l l  r e s p e c t s .  The r e c o r d  shows  t h a t  w h i l e  S o n y ' s  i n i t i a l  
d e s c r i p t i v e  d a t a  f a i l e d  t o  i n d i c a t e  w h e t h e r  t h e  company's  
v i d e o  r e c o r d e r / p l a y e r s  had no "head  t o  t a p e "  c o n t a c t  d u r i n g  
r e w i n d  and  f a s t  f o r w a r d  modes, Sony d i d ,  d u r i n g  d i s c u s s i o n s  
o n  i t s  p r o p o s a l ,  f u r n i s h  GSA w i t h  a s t a t e m e n t  t h a t  t h e  v i d e o  
t a p e  was s e p a r a t e d  from t h e  head  drum a s s e m b l y  by a n  a i r  
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d e f l e c t i o n  c o n f i g u r a t i o n  on t h e  machines .  We c a n n o t  
q u e s t i o n  t h e  f a c t  t h a t  GSA c h o s e  t o  accept t h e  s t a t e m e n t ,  
e s p e c i a l l y  since it  was made a p a r t  of t h e  c o n t r a c t  GSA 
awarded t o  Sony. A s  t o  t h e  d i a g r a m s  t h a t  P a n a s o n i c  has .  
s u b m i t t e d  t o  u s ,  w e  f i n d  t h a t  t h e y  d o  n o t  d e m o n s t r a t e  t h a t  
S o n y ' s  mach ines  have  t a p e  c o n t a c t  d u r i n g  rewind  and  f a s t  
f o r w a r d .  C o n s e q u e n t l y ,  w e  c o n c l u d e  t h a t  P a n a s o n i c  h a s  n o t  
m e t  i ts b u r d e n  o f  p r o v i n g  t h a t  S o n y ' s  mach ines  f a i l e d  to  
meet t h e  s a l i e n t  c h a r a c t e r i s t i c s .  

P r o t e s t  d e n i e d  . 

Comptrolder G e n e r a l  
of t h e  U n i t e d  States  

. 




